PUBLIC DOMAIN

years, the land is given to others in order that it may become
a source of tax revenue. This term of three years is based
on the precedent of Omar who desired to check the prac-
tice of enclosing land and not developing it later.1

According to the 'Alamklriyyah and the Majallah, if the
imam permits the development of a piece of land on condi-
tion that the person developing it shall be entitled to pos-
session alone, the land does not become his property.2
Cultivated Lands. These are of two kinds :
(a) Those whose owners are definite and known persons.
The imam has no jurisdiction over these lands/ whether
owned by Moslems or by dhimmis, if they are situated in
the Moslem state, except in so far as they are subject to
taxes. If, however, these lands are situated in the country
of the enemy over which the Moslems have not as yet ex-
ercised rights of possession (yad) and the imam wishes to
make a concession of them which will be valid when such
lands shall have been conquered, it is lawful. There are
instances of such concessions made by the Prophet him-
self. Thus Tamim asked the Prophet to give him in con-
cession the springs of the city of Damascus, before the city
was yet conquered, and the Prophet granted his request.
Again, the Prophet made concession of land in the Byzan-
tine empire to al-Khushni upon his request. The same
rule applies if a person is presented with wealth OF

1 Yahya, p. 66. The Hanifite texts are very confusing on the matter
of enclosures. Most of them suggest, and some explicitly state, that an
enclosure, to entitle to priority for three years, must have been based on
a permit (iqtd?). The Mabsut, however, on which later works are largely
based, clearly suggests the opposite, and the Jdrni' expressly states that
permission is immaterial. The Majallah, finally, is conceived clearly in
this same spirit This is also in accordance with history, as appears
from Yahya.

3 Cf. Kharashi, vol. v, p. 69.

* Cf. Umm, vol. iii, p. 273.